OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
N
s
Honcrable D. C. Greer
state Highway Engineer
Texas Highway Department
Austin, Texas
pear 8irs Opinion Xo. 0-469
Res Authority of State Highway Com-
mission 1 portion of
the 8 and relsted
questio

We acknovledges receipt of«your request fox &n opinion
of this department as follovs: _

"fhe War Department » ished a large

Fort Worth. This Depot lles . o’ each side of
sials of the United

States Arny have que ' ghway Coasmission to

authorize them tg C <. {cade that portion

hsr request has
ssion either eonvey

right-or-v:y nd Bighve 7 ~-r6 smsnts within that
area to the Fed# mrent/ or enter into an agree-
ment v authorizing them to

glivay to all treffic during
geney and for a reasonable period
preat dration of the conveyancs or
agreef oropqsed that the Federal Govermment pay
h ol ~money as may dbe necessary to improve a
: R 5 ayound the Depot for the use of the
public during the period covered by ths agreement or
conveyange, ~ Fumr@s for this purpose sre available.

Hftghvay Commiassion realizes 1ts obligation to
the State of Texas and to the traveling public and in
view of the fact that the State has a lerge investment
of public money in the improvements on U. 8. Highway
No. 81 within the limits of the Depot it does not wish
to pemanehtly close, abandon, or diepose of the rosd,
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The Highwvay Commission has cooperated fully with all
Governmental Agencies engaged in the var effort in

the past and while it is not nowv desirous of c¢losing

a primary highway, is villing to aceede to the demands
of the army in this instance if it can be dome within
the statutorg’.authority of the Commission and vithout
subjecting this Department or the Commission, either
officially or in their individual capacities to any
11ability for such astion and further, if it is assured
that the Highway will be returned to the Department and
the people of Texas after the termination of the emer-
gency.

"It has been suggeated to 0fficials of the Army
that vhile the Higvay Commission may not have legal au-
‘thority to convey the Highwvay by deed or easement, or
to agree to the closing of the Highway as desired by
them, the United States sould aoquire it by condemnation.
Judgment, ingorporating all the provisions sonsidered
desireble to hoth the Federsel and Stete Govermments, as
voll sa the agreed consideretion, could be prepared and
entered Ly agresment thus eliminating all of the legsl
questions which arise if any other moans of accomplish-
ing the end desired by the Amay are folloved.

*I have given you a rather complete backgroynd and
discussion of the question and yould appreciate it if
you would consider the desire of the Federal Government
to obtain the Highway vithin the limits of the Quarter-
master Depot and advise me what procedure the Commission
may legally follov in placing control over that portion
of the Highway in the War Department and, at the same
time inour no liability, either by the State or by the
mdiva.dual members of the Highway Commission for such ac-
tion.,

It vill be first noted that the United States Army has
requestod the State Highway Commisaion to authorize it to barricade
that portion of U. 8. HEighway 81 which lies betveen the Korth and
South limits of the Quartermaster Depot.

It ia so vell settled that the establishment and main-
tenance of & system of highvays is a govermmental funotion, no
¢itation of authorities is necessary,
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The Legislature has the ultimate and parsmount sontrol
over the loocation, designastion and establishment of suoh highways.
pursuant to its power, the Legislature areated the State Highway
pepartment and vested the administrative contrel thereof in the
gtate Highwey Commission. Artiecle 6663, Vernon's Annotated Civil -
gtatutes, oreates an agsney in vhieh are vested nowers to formu-
jate and execute plane and policles for the location, eonstruetion
and maintenance of a comprehensive system of state highways and
publie roads. Robbins vs. Limestone County, 268 8. W. 915. Im
the case of Nairn vs. Bean, 48 8. W. (24) 56#, the Commission of
Appeals of Texaz, in an opinion by Justliece Rysn, adopted by the
supreme Court, held that the Act vested the control of the state
highwvaye in the State Highway Department with regard to the desig-
nation, location, releocation, improvement, construction, a onment
oF dlscontinuvance thereof. Novhere do the highvay statutes author-
4z0 the Btete Highvay Department to delegeto its powers to other

agenciee,

You are therefore sdvised that the State Highwvay Commis-
sion does not have aunthority to authorize the U. &. Army to barri-
oade the above menticned portion of V. 8. Highwsy 81, nor does it
hiave authority %o enter into s contraet or agreement to sush effest,

In regard to whether or not ths State Highway Department
is authorized to convey the right-of.wvay and imprcvements in that
portion of the highway to the Federal (overmment, you are sdvised
that Article 567%a, Section 1, Vernon's Annotated Civil Statutes,
provides az follovs:

"Wherever the State Highvay Commission has se—
quired or shall hereafter scquire any land by pur~
chise, condemnation, or othervise to be used as a
right of wvay for any 8tate Highway and thereafter the
route of such Highway wvas or shall be changed or aban-
doned, and any such right of way de no longer needed
for sue¢h Highway, or needed for use of citizens as s
road, the State Highwvay Commlsaion may recoummend to
the Governor that such land be s0ld and thet he exe-
eute a deed conveyinz all the 3tate's right, title and
interest in such land so sequired. Upon the recomenda-
tion of the Commission, the Governor may execute &
proper deed conveyingz snd/or sxchanging such land for
different land belangin: to the game person or persons.
I shall be the duty of the Commiselon to fix fair
and reasonshle value of all such land and advise the
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governor thereof. Provided that vhere such land is

given to the 3tate, the Govermor may return the same
proper deed to the person or persons fram vhom

the same 1s received. All money derived frox the sale

of such land shall be deposited with the funds from

vhich it was originally taken. The Attorna; General

shall approve &l transfers under this Act.

- You &re, therefore, aldvised that if the State Highway
Coomission makes a finding that the portion of the right of vay
in question 1is no lgggcr needed for such highway, or for the use
of ¢itizens as & road, can se ) &8 provide rticle
, supre. Dut, you bave advised in your request that you want
to be sssured that the road will return to the State upon the
temmination of the present var semergency for the use of the State
and its citlzens as a highway. 8uch being the ocase, ve do not be-
lisve that the State Highway Department would he authorized to
enter an order requesting the Governor to convey the land to the
Federal Govermment, for such an oxder would be in direct confliot
with the limitation emphasized above.

. In regard to the suggestion that the closing of the high-
Wy be accomplished by condemnation, you are advissd that Seotion
171} ggnptor 11, Title 50, U, 3. Code Annctated, provides, in part,
as follows:

“The Secretary of War msy cause proceedings to
be instituted in the name of the United States, in
any Court having jJurisdigtion of such proceedings for
the acquirement by condemnation of any land, oOTe
use thereof or other interest therein, or »r per-
talning thereto, needed for the site, location, con-
struction, or prosecution of wvorks for fesrtifieations,
coast defenses, (amd) military training oamps, . . .
and further provided, that vhen such property is ag-
‘quired in time of war, . . . upon the riling of the
petition Tor the condemnation of any land, t Ay

IEEE per-

use thereof, or other interest therein or r

éroto To be asoquired I'or any of the purposes
aforesaid, Lmmedlate possession therecof may be taken
to the extent of the interest to be acquired and the
lands may be cocuplied and used for military purpoaes,
and the provision ef Bection 175 of this title, pro-
viding that no public money shall be sxpesnded upon
such land until . ., . the consent of the legislature of
the State 1in vich the land is located has boen given,
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shall be, and the same are heredy, suspended during
the period of the existing emergency.

Section 257, Chapter 3, Title 40, U. 3. Code Annotated,
provides in part as followss

“In every case in vhich the Secretary of the Treas-

urT Or anv othayr officsr of ths zovernmant rose haam an
- L aa A R W AL P VWA AL Y Adi v""ﬂ wd

rhall be authorized to proours real estate for the erec-
tion of & public building or for cther public uses he
shall be authorized to aequire the same lor the United
States by condemnation, under judiclal process, vhenever
in his opinion it ia necosasry or 24vantageous to the
Government to 4o so., * * #

In the case of Chepypell ve. United States, 81 Fed. 768,
the Circult Court of Appeals held that the statutes above quoted
are in pari materia.

It is apparent that the Seoretary of War has the power to
soquire the land in qQuestion by condemnaticn. XNot only may he con-
demn the land, but may als¢ condesm to any extent desired and the
eondemnation may also be for temporery use. Vol. 33 (1923), Opinions
of the Attormey Qeneral of the United States, page 551. In the case
at bar, we are of the opinion that the United States may condemn the
portion of the United States Highvay No. 81 lying betveen ths North
and South limits of the Quartermaster Depot and may do so for thw
use of the land for ithatever period of time it deaires, In ecnnec-
tion therevwith we are of the further opinion that the amount of
damages to the State could be agreed upon between ths United Btates
apd the State of Texas.

You further ask what procedurs, if any, could the State
Highwvay Department go through to place a highvay within the liwmits
of the Quartermaster Depot in the contro)l of th: War Department.
We doubt that the Eighway Department has the authority to place the
highvay in the control of the War Department, but we 4o believe that
under certain olrcumstances, the highway department would have au-
thority to discontinue use of that porticn of the highway withoit
1iability on the part of the state or the individual members of the
8tate Highway Commission. If the State EHighway Commission should find
48 & matter of fast that because of the location of the Depot on bdoth
sides of the highway and the moving of the materials across the high-
vay by the War Department constituted a more than ordinary danger to
the traveling public, that the State Highway Commission would be au-
thorized to close that portion of the highway during the existence of
such danger. In the event munitions are stored at the depot and such
fact constituted & danger to the traveling publiec, we belisve that the
Commission would be justified in closing the portion of the highway
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in question to the public while such danger exista. This for the
resson that in the case of Heathman vs. Singletary, 12 8, W. (24)
150, the Coamnission of Appeoals, spenking through Justice Short,
said:

. “The Act creating the State Highwey Department
by the terms of which that department was fully and
completely vested with the adwministrative control of
agg public roads, wvhich might be a part of the State
Highvay System, . . . and, jurisdiction with respect
to the designation, loocation, relocation, improvement,
construction, abendorment, or dlecontinusnce and con-
trol of such of the public roads as were then recog-
nized aa a part of the State Hizhwvay System, or over
such of the public roads of the State as thereafter
« + » become & part of the state Highway System.”

The Highvay Commission having the authority ss set forth
in the adbove citation, 1t followa that it iz authorized to direct
the flov of traffic over such highways snd as 1s held in 16 Tex.
Jur. 562: "If the regulations ars intended to, and do in faot,
protect the lives and property cof c¢itizens, they are an exereise
of police power." It naturally follows that sush regulation on
the part of the Eighway Department would be authorized becsuse ite
broad powers under the Act creating such department inherently in-
clude the police pover of the government inscfar as highway traffic
is econcerned over highwaya constructed by the 2tate Highway Depart-
ment.

Ycu are therefore advised that 1f the Stats Eighway Com-
mission should find that the facts above montioned exist and that
they conatitute a mensce and danger tc the traveling publie, such
facts would constitute such good faith on the part of the State
Righway Commission and thelr act of discontinuing the use of the
road during the existence of the sxergency wvould be justified.

Vhether or not the State of Texas or members of the High-
vay Commission individually would be held liable for damages is &
question of fact. You are advised, however, that 1f the barricsd-
ing and discentinuance of the highway would e¢lose some person's
access tc and from his property, there would be lisbility om the
part of the State. By this we do not mean that a person using U.
S. Highway 61 would be entitled to damages becausze he was not per-
mitted to travel over the clcsed pertion thereof, but that he can-
not b2 deprived of his access to & highway., It matters not that
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that person might have to travel a more c¢ircultous route to go,
we vill say, to Fort VWorth.

In the case d Heller vs. Atchison, Topska & Banta Fe
Mailroad Company, 28 Xan. 625, it is held: "The benefits which
come and go vith the changing currents of trayvel are not matters
in respect to vhich any individual has any vested right agsinst
the judgment of the public authorities.” And, in the gase of
smith vs. City of Boaton, 7 Cushing 254. chur Justice Shav said:

"The damage must De the direct and immediate con-
sequence of the act complained of and remote and son-
tingent damages are not resovareble. The petitioner. .
has free access to all of his lots by public ltroott.'
The burden of his complaint is, that in going to:gowe
of his houses in the ssme direction he may be o od
to go further than he otherwvise would. The inconvem-
ience wvas not such an injury dmo hiw in his property
as would entitle him to dsmages.,"

Purther, in the case of Feering vs. Ervin, 55 N. Y. 486,
the court held:

"Though one publie way to property is closed, if
there is anothér lcrt s the property-ewner -usum no
actionable cdamages.“

You are, therefore, tdviud that if there are no persins
vho use the propesed barricaded portion of the highway ss a means
of ingress or egress, there wonld be no liability.

Trusting that the foregoing fully answers your inquiry,

Ve are

Yours very truly

FEROVED Alm ATTORNEY GERERAL OF TEXAS
. O

FIRST ASSISTANT Tondy
ATTORNEY GENERAL Assistant
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